UN TED STATES
V.
SHARREL PEARSON
| BLA 95- 703 Deci ded Miy 19, 1999

Appeal of a decision by Admnistrative Law Judge Harvey C Saeitzer
approving an application to purchase a headquarters site. AA 58756.

Affirned.
1. Aaska: Headquarters Stes

The statutory life of a headquarters site claimis
5 years fromthe date the notice of |ocation of the
claamis filed. In order to neet the headquarters
site lawrequirenents, all the requirenents of use
nust be acconplished by the tine the statutory life
of the cl ai mexpires.

2. Aaska: Headquarters Stes

A headquarters site applicant has the burden of
establishing entitlenent to the | and by show ng
conpliance wth the lam 43 US C ' 687a (1970). An
admnistrative lawjudge' s decision finding that the
totality of the facts and circunstances reveal ed t hat
the appl i cant denonstrated a good faith, bona fide
commerci al enterprise fromwhi ch she reasonabl y hoped
to derive a profit wll not be disturbed if it is
supported by substantial evi dence.

APPEARANCES  Sharrel A Pearson, Tok, A aska, pro se; Joseph D Darnell,
Esq., Anchorage, A aska, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE THRRY

The Bureau of Land Managenent (BLMV), Al aska Sate dfice, has
appeal ed froma deci sion of Admnistrative Law Judge Harvey C Sheit zer
dated August 11, 1995, whi ch approved Pearson' s application to purchase
a headquarters site over contest filed by the Bureau of Land Managenent
(BLM on July 29, 1993. BLMs contest conplaint sought to invalidate
Pearson' s headquarters site application, Serial No. AA 58756, situated
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inthe Chintina Recording Dstrict, Third Judicial Dstrict, Aaska, on
grounds that Pearson coul d not show that she was engaged in a trade,

busi ness, or productive industry at the tine she filed her application, and
on grounds that her actual use of the 5-acre ot was "not prinarily as a
headquarters site in connection wth trade, nanufacture, or other
productive industry.” Judge Sieitzer issued the decision subsequent to a
contest hearing in Tok, A aska, held on My 23, 1995.

Pearson filed a notice of |ocation on My 29, 1986, clainmng an
occupancy for an arts and crafts business fromApril 15, 1986. Later,
Pearson filed an application to purchase the headquarters site, indicating
that she had pl aced an 8-foot by 12-foot cabin on the property, at a cost
of $2,000. n August 11, 1992, David Mishovic and Mke MA@ nty, BLMReal ty
Soecialists, conducted a | and exanminati on to deternmne whet her Pearson' s
site qualified as a headquarters site.

Mushovi c identified the I ocation of the site as in the "Susl ositna
Val l ey, approximately 3 mles east of the Tok cutoff (or the road that
connects Tok wth Gennallen) at the mle 71 or 72 narker." (Tr. 14.)

To conduct the | and examnation, Mishovic "drove out to Tok cutoff to a
snall dirt road that travel s down to native-conveyed | ands, parked there,
and crossed the Sana Rver by boat and then hiked in." 1d. The hike to
the Pearson site is about 3 mles. Id. Pearson was not at the | ocation
during Mishovic's examnation. (Tr. 13-14.) The cl osest nei ghbor, Seve
Mers, volunteered to showthe specialists the | ocation and answer
guestions. (Tr. 14.) A the site, Mishovic observed an 8-foot by 12-f oot
franed cabin. Inside were a lantern, a bed wth sl eeping bag, "a few

m scel | aneous books, " a desk that had "approxi natel y one desk drawer of
naterial s of miscell aneous sequi ns and beads and a few al nost -enpty spool s
of thread.” (Tr. 15.) According to Mishovic, Mers told himthat, before
they built the cabin, Pearson would "cone out in the wnter and set up a
heated wal | tent and work in that for short periods of tine." (Tr. 16.)
Mushovi ¢ conpl eted a field report pertaining to the Pearson application,
whi ch becane part of the record. (Tr. 17-18.)

Mushovic stated that his job was to deternmne whet her Pearson's
busi ness appeared to be "an ongoi ng or potentially productive busi ness."
Her incone, he said, was considered as well as the physical use and
occupancy he observed whi ch woul d tie the incone to the | ocation.
(Tr. 25.) Based upon his observation, Mishovic expl ai ned, the cabin
appeared to be "newy constructed, as the cabin structure and condition of
sone of the lunber was relatively fresh," and that there was "no
significant disturbance of conpaction or vegetation disturbance that woul d
i ndi cate an on-goi ng usage over a period of tine." (Tr. 15.)

Seve Mers and Joe Rley testified on Pearson's behal f. Mers
stated that his cabin had been constructed on the adjoining site in 1984,
and the trail going to his cabin has been in use since that tine. He
indicated that access to the area is nuch better in the wnter, as the
creek can be used to gain access via snowobile (Tr. 29-30), and that
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Pearson used the site nostly inthe wnter. He testified that, before he
built the cabin, she would sled in her supplies. (Tr. 30.) Mers
testified that he began construction on the cabin in the wnter of 1990,
and finished it inthe spring of 1991. (Tr. 36.) According to Mers,
there was no | ock on the door, and Pearson did not |eave val uabl e supplies
at the cabin. He stated that, in his estinmation, an extra $1,000 of incone
per year would "go a long way," as the needs of the lifestyle are sinple,
assunming one owns a snowwbile and a canoe. It would buy "all the gas in
a generator, or all the propane for cooking." (Tr. 34.)

Joe Rley lives 3 niles east of Mle 72 on the Tok cutoff, and has a
busi ness that Pearson frequents "on * * * [her] way in and out." (Tr. 37.)
He testified that he has bought Pearson's | eatherwork fromboth Pearson
"at her place of business" and Duffy's Roadhouse, which is a "restaurant
and bar, service station and grocery * * *." (Tr. 38, 41.) He stated
that Pearson lived on the site for a while, and then he woul d see her
going in and out "nunerous tines, * * * no | ess than a dozen, w nter
and summer.” She would stay 2 or 3 days at a tine, usually on weekends.
(Tr. 42.) Rley stated that he and Mers woul d stop by when Pear son was
at the cabin, "working on her little beadwork and stuff, and the lantern
going inthe mddle of the wntertine * * *." (Tr. 42.) Rley also
testified that Pearson's incone could be "a natter of food and heat to
those of us that live out there." (Tr. 39.)

Pearson al so submtted statenents into the record fromseveral of
her buyers. Headquarters site neighbor Patty Vst bought Pearson's
jewel ry fromboth Pearson and fromDuffy's Roadhouse. Patricia Rogers
bought Pearson's hand-nade bead jewel ry in 1991 fromthe Hiusky Lounge.
Margaret Scott sol d Pearson's hand-nade jewel ry at her gift shop | ocated
at Mle 64 on the Tok Hghway. Lorene HIis, ower of the Nabesna Tradi ng
Post in Sana, has sol d Pearson's beadwork since 1987 on noccasi ns, gun
scabbards, and earrings to "out-of-state visitors.” Thel na Schrank,
Manager of Duffy's Roadhouse, located at Mle 63, stated that Pearson has
di spl ayed and sol d her beaded jewel ry at Duffy's since 1987, and, in her
opi nion, Pearson "has shown the ability to run a successful business of
creating jewelry * * * " (Pearson Exs. B-F.)

Pear son submtted copi es of business |icenses and tax returns for
1989, 1990, and 1991 into the record. In 1988, Pearson's profit and | oss
statenent reveal s that she earned $193 fromthe sale of her jewelry, |ess
expenses of $72.73, for a net profit of $120.27. |In 1989, Pearson's
jewelry receipts (listed under Sharrel's Variety Sore) anounted to $150,
but her expenses total ed $347.10, show ng a net | oss on her jewelry
busi ness of $197.10. That year Pearson recorded a taxabl e i ncone of
$16,302. In 1990, Pearson's profit or |oss statenent shows $522 in i ncone
fromher jewel ry business, |ess $66.40 in expenses and $25 for taxes and
licenses, for a net profit of $430.10. Pearson' s taxable incone for 1990,
however, was just $2842.30. For the 3 years in which she submtted
records, Pearson's receipts totaled $865. Her total net profit for those
years was $353. 27; however, profits nore than tripled from21989 to 1991.
Pearson stated that her profits increased as she | earned to price her
products. (Tr. 48.)
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In his decision, Judge Sneitzer discussed the relative nerits of each
party's position by stating:

M. Mishovi c concluded that Ms. Pearson did not use
the headquarters site in a qualifying nanner based upon, anong
other things, the alleged facts that her business activities
were poorly docunented, that he | acked personal know edge of her
busi ness activities or use of the land, that she used the site
only sporadically, that the cabin was conpl eted after the 5-year
prove-up period, and that neither the interior nor exterior of
the cabi n showed signs of substantial usage. (Ex. 3.) He noted
a perceived | ack of a stove and cooking utensils, well devel oped
trails, firewod cuttings, and docunents or materials stored
at the site. (Ex. 3.) FHnally, he believed her site-rel ated
i ncone was not indicative of a productive industry. (Tr. 25-26.)
Assuming, wthout deciding, that BLMestablished a prina facie
case through M. Mishovic's testinony and field report and ot her
evi dence, Ms. Pearson neverthel ess established her eligibility to
pur chase the headquarters site as nore fully di scussed bel ow

As previously nentioned, Ms. Pearson need show that she had
an ongoi nhg busi ness at the tine she filed her purchase
application, that she utilized the headquarters site in
connection wth that business, and that she reasonably hoped to
derive a profit fromsuch use of the site. See [Lhited Sates
v.] Bush, 40 IBLA[106,] 113 [(1979)]. She nade this show ng,
and, 1n the process, addressed nmany of the concerns expressed by
M. Mishovi c.

Ms. Pearson established that she had an ongoi ng busi ness
at the tine she filed her purchase application in May of 1991.
Wi le M. Mishovic conpl ai ned of alleged y poor docunentation
of this business, M. Pearson did produce business |icenses for
the years 1989, 1990, and 1991 and tax returns for the years
1988, 1989, and 1990 show ng i ncone earned fromher sal es of
bead products for each of these years. She al so presented
testinony and witten statenents fromothers as to the exi stence
and ongoi ng nature of her business. M. Mishovic's |ack of
personal know edge of her business activities is not controlling
inlight of this evidence.

Ms. Pearson al so showed that she used the headquarters
site in connection wth this ongoi ng busi ness. She used the
site nore than sporadically, visiting it approxi nately one
dozen tines per year for a period of at least 2 or 3 days on
each visit to manufacture her products. She al so caused the
cabin to be constructed there for use in her business. Through
her own testinony and the testinony of Seve Mers, she showed
that the cabin was conpleted in the spring of 1991, approxi nately
at the end of her prove-up period. M. Mers explained that a
trail tothe site has existed since 1984 and that the signs of
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usage around the cabin may not be substantial because it was
nostly used during the wnter over snowpack. (Tr. 28-30.) No
firewood was needed because al |l heating and cooki ng was done wth
propane. M. Mishovic conceded that sone bead material s were
stored at the cabin, and Ms. Pearson expl ai ned that she carried
nmany materials, such as porcupine quills, wth her. (Tr. 53.)

Wii | e her annual incone was not large, it did increase
rather dramatically to $522 in 1990, towards the end of her
prove-up period, as she gai ned experience in pricing her wares
(see Tr. 48). She also earned a profit in 1990, thus show ng
that she reasonably hoped to derive a profit fromher usage of
the site.

(August 11, 1995, Decision at 3-4.) Judge Sieitzer therefore concl uded
that "contestee's application to purchase the headquarters site shoul d be
approved and a patent shoul d accordingly issue in due course." Id. at 4.

Inits Satenent of Reasons on appeal (SCR, BLMargues that Judge
Sneitzer erred in his conclusion that Pearson had shown a "reasonabl e hope
of deriving a profit.” BLMnaintains that Pearson produced no docunentary
evi dence show ng that, after 1990, she used the cabin in furtherance of a
productive enterprise; she therefore failed to showthat she was engaged
inaproductive enterprise at the tine she filed her application to
purchase as required by 43 CF.R ' 2563.1-1(a ). Mreover, BLM contends,
Judge Sneitzer failed to take into account Pearson's $2, 500 capital
expenditure in the cabi n when consi deri ng whet her Pearson had shown t hat
she was "engaged in a productive industry.” BLMargues that "M. Pearson's
limted activities, neager return conpared to her investnent, and
cessation of activity prior to the conclusion of the prove-up period nust
lead to the concl usion that she did not have a bona fide commerci al
enterprise fromwhi ch she reasonably expected to derive a profit.” (SR at
5-9.)

The Act of March 3, 1927, c. 323, 44 Sat. 1364, anended the
original Trade and Manufacturing (T & M) Ste Act of May 14, 1898, 43
US C ' 687a (1988) (repeal ed effective ctober 21, 1986, subject to valid
existing rights, by section 703(a) of the Federal Land Policy and
Managenent Act of 1976 (FLPMM), Pub. L. No. 94-579, 90 Sat. 2790 (1976)),
to all ow persons engaged in a trade, manufacture, or other productive
industry to purchase one claim not exceeding 5 acres, as a honestead or
headquarters site. See John C Phariss, 134 IBLA 46, 47, 49 (1995). In
its regul ations on honesites and headquarters, the Departnent has rendered
the followng interpretation of the Act of March 3, 1927: "The purpose of
this statute is to enabl e fishernen, trappers, traders, nanufacturers, or
others engaged in productive industry in Alaska to purchase snall tracts of
unreserved land in the Sate, not exceeding 5 acres, as honest eads or
headquarters.” 43 CF. R ' 2563.0-2. See Lhited Sates v. Henry J. Bush,
supra at 108.
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In Vernon L. Nash, 17 IBLA 332, 335 (1974), the Board stated as
fol | ows:

The reason for the amendnent was explained in a letter dated
Decenber 1, 1925, fromthe Frst Assistant Secretary of the
Interior to the Board of Appeals of the Departnent, which reads
in pertinent part as fol |l ows:

The Departnent of Agricul ture advi ses ne that
there are nany individuals * * * who are | ocated on
public or national forest |ands in A aska, and who
are either enpl oyed in canneries, sawmlls and ot her
corporate enterprises, or who are thensel ves engaged
inthe fishing, mning, or other industries as
individuals. These people would |ike to be able to
acquire patents to small tracts of land for their hones
and headquarters * * *,

See also Solicitor's pinion, M36187 (Novenber 12, 1953). The term
"headquarters” appears to be given its usual neaning; in this instance, the
principal site used in connection wth a trade, nanufacture, or other
productive industry. However, there is no requirenent that the trade or

ot her occupation be carried on at the headquarters site. See John C

Phari ss, supra.

[1] The application to purchase is required to be filed wthin
5 years after the applicant's filing of his notice of claim 43 US C
' 687a-1 (1970). The statutory life of a headquarters site claimis
5 years fromthe date the notice of location of the claimis filed, rather
than fromthe date the application is filed, as BLMalleges. (SR at 8,
9.) Se 43 USC ' 687a(1988); Thomas B. Graig, 134 IBLA 145 (1995). |In
order to neet the headquarters site lawrequirenents, all the requirenents
of use nust be acconplished by the tine the statutory life of the claim
expires. Laveta Q Schoephorster, 19 IBLA 90 (1975). Thus, Pearson nust
show that sonetine after the filing of her |ocation notice and before the
expiration of the tine required for filing an application to purchase, 1
i.e., during the statutory life of her claim she becane engaged i n sone
sort of productive industry. See Thonas B. Graig, supra at 150.

[2] Inorder to qualify for a headquarters site, an applicant nust
submt evidence fromwhich it can be concl uded that she was engaged in
an actual busi ness operation fromwhi ch she reasonably hoped to derive a
profit and that the | and clai ned was used i n connection wth that
operation. The Board has stated that in order to establish a right to land

1/ The copy of the application for purchase included as Exhibit 2 in the
hearing transcript is not dated, nor is it date-stanped. In his field
report, David Mishovic avers that this application was filed on My 7,
1991. (Bx. 3 at 2.)
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under the public land | aws, the applicant is required to support her
assertions wth evidence which is wthin her sole control. ULhited Sates
v. Beaird, 31 IBLA 203, 209 (1977), aff'd, Beaird v. Andrus, No. F~77-31
(D Aaska June 19, 1979). An applicant nust present evidence of a
potential ly productive industry such as custoner trade or gross receipts.
Lhited Sates v. Ehrmann, 50 I BLA 69, 72 (1980) (Burski, A J., concurring).

A headquarters site application is properly rejected where the
appel lant fails to produce any probative evidence that the | and cl ai ned
as a headquarters site was used in connection wth a productive industry.
Qustav Q Wegner, 26 I1BLA 123, 126 (1976). Wile it is not necessary for
appel lant to showthat all functions of his business were carried on at
the site, she nust show a bona fide commercial enterprise fromwhich she
reasonabl y hopes to derive a profit. ited Sates v. Jack Zemnmy Boyd,
Jr., 39 IBLA 321, 330 (1979), and cases cited. Revenues generated nust
not be infrequent or neager; receipt of a fewdollars over a period of
years wll be insufficient to support a headquarters site. Lhited Sates
V. Beaird, supra; Lhited Sates v. MLean, 50 | BLA 290, 300 (1980).

However, it is not necessary that a clainant denonstrate that she has
established a profitabl e venture as of the conpl etion of the 5-year
statutory conpliance period. Qustav Q Wegner, supra. In Beaird, supra
at 208, the Board found the reasoning in Janes E Alen, A 30085
(February 23, 1965), a T & Msite case, apposite, quoting: "Vé do not nean
toinply that a nodest operation or even an unprofitabl e one woul d
necessarily fail to qualify under the [T &M site law That |aw
does not require the existence of a full-blown enterprise before a patent
can issue."

Thus, the evidence proffered nust sinply be sufficient to show that
the clai nant had a reasonabl e hope of deriving a profit fromthe busi ness
operation. Lhited Sates v. Hudge, 111 IBLA 77, 86, 88 (1989) (T & M
site); Lhited Sates v. Bush, supra at 113.

BLMrelies prinmarily on the Board' s holdings in Lhited Sates v.
Beaird, supra, Lynn E HEickson, 10 IBLA 11, 80 |.D 215 (1973), and lhited
Sates v. Jack Zenmy Boyd, Jr., supra, as the basis for its contention
that Pearson's occupation of the site was not sufficiently connected wth
a productive enterprise fromwhi ch she coul d reasonably hope to derive a
profit, and, therefore, Judge Saeitzer's decisionis in error and shoul d
be reversed.

In Beaird the Board reversed Administrative Law Judge Kendal | d arke's
Sept entber 20, 1976, deci sion dismssing BLMs contest conpl ai nt agai nst
Beaird' s headquarters site. The evidence reveal ed that, during the
gualifying life of the site, which was |ocated for a trappi ng busi ness, the
only quantified expression of revenue fromapplicant's trappi hg operation
was a $100 wol f bounty. Al though applicant had trapped 26 narl en, he was
saving the skins to have a coat nade for his wfe. Though the site was
| ocated for trapping, the applicant clained he ran a gui de busi ness from
the site,
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but coul d not produce evidence of earnings. In that case, the Board
concluded: "The inference nust be that appel | ee was engaged in the
operation only for his personal pleasure and was not engaged in trade,
nmanuf acture, or other productive industry fromwhi ch he hoped to garner a
profit.” Uhited Sates v. Beaird, supra at 209.

Eickson invol ved a notice of |location of a headquarters site filed
on Novenber 29, 1966, based upon Eickson's proposed use of the land for a
commer ci al sal non operation, using both drift gill netting and shore set
netting. He filed his application to purchase the site on Septenber 28,
1970. The evidence in that case showed that Eickson's operation failed to
naterialize. The only sales were made in 1966. Eickson found no buyers
in 1967, 1968, and |l ack of buyers forced sal e of equi pnent by 1969;
nor eover, the 1966 venture whi ch generated sal es occurred sone 190 ml es
fromthe headquarters site settlenent. Id. at 12-14, 80 |.D at 216-17.

Jack Zenmy Boyd filed a notice of location for both a T & Msite and a
headquarters site on Novenber 20, 1968, and filed applications to purchase
on Novenber 20, 1973. The T & Msite 2/ was to be devel oped into a dude
ranch and canpi ng resort busi ness; the headquarters site was to be used for
trapping and tanning of furs. Boyd |ived and worked about 150 mles away
fromthe sites. In summarizing the evidence before him Administrative Law
Judge A arke, in his Septenber 1978 deci sion, stated:

The only evidence of incone fromthe T & Msite is that which was
supplied by a certified public accountant that said in a witten

2/ Section 10 of the Act of May 14, 1898, as anended (the T & MSte Act),
43 US C ' 687a (1988) (repeal ed by section 703(a) of FLPMA Pub. L. No.
94-579, 90 Sat. 2789, effective Crt. 21, 1986, subject to valid existing
clains), provides as fol | ons:

"Any citizen of the Lhited Sates or any associ ation of such
citizens or any corporation * * * in possession of and occupyi ng public
lands in Alaska in good faith for the purposes of trade, nanufacture, or
ot her productive industry, may each purchase one clai monly not exceedi ng
eighty acres of such land * * * upon submssion of proof that said area
enbraces i nprovenents of the clainmant and i s needed in the prosecution of
such trade, nmanufacture, or other productive industry.”

Uhder 43 CF. R ' 2562.3(c), an application to purchase a claim al ong
wth the required proof or showng, nust be filed wthin 5 years after the
filing of notice of the claim Uhder 43 CF. R ' 2562.3(d)(1), the
appl i cation nust show

"(1) That the land is actual |y used and occupi ed for the purpose of
trade, manufacture or other productive industry when it was first so
occupi ed, the character and val ue of the inprovenents thereon and the
nature of the trade, business or productive industry conducted thereon and
that it enbraces the applicant's inprovenents and is needed in the
prosecution of the enterprise. Asite for a prospective busi ness cannot be
acqui red under section 10 of the [T & MSte Act]."
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statenent * * * that he had examned the incone tax returns for
the contestee prior to 1975 and had found that M. Jack Z Boyd
reported $3, 130 i ncone fromJazebo Qut door Recreation Busi ness
and $843 incone fromtrapping and tanning of furs. Nowhere is
there any evidence as to the expenses that were incurred in these
incone figures. Nor is there any indication wth regard to the
T & Msite as to whether the i ncone fromJazebo was derived from
a rental business, not necessarily connected wth the T & Msite.

Lhited Sates v. Jack Zenmy Boyd, Jr., supra at 326. Wth regard to the
headquarters site, the judge ruled that "[t]he activity of trappi ng appears
to nore closely resenbl e a recreational activity rather than a busi ness
enterprise." 1d. Wthregard tothe T & Msite, the judge determned it
to be "clearly a future busi ness prospect, and one which, therefore, does
not qualify as under the lawand regulations.” Id. at 327 (enphasis
supplied). The Board uphel d Judge d arke's decision in that case, finding:

Appel ant' s i nprovenents were mininal, consisting nostly
of trails on both sites and small clearings for tents on the
[T&M site. The lapse of tine between filing the applications
and the land examnation is not sufficient to explain the |ack
of evidence of use on land in A aska where revegetation i s sl ow
** * Wile an entryman is not required to continue his busi ness
operations on a site after a purchase applicationis filed, his
failure to do so may be viewed wth all the evidence as going to
his good faith in acquiring the sites for the purposes sought.
Thus a mininmal conpliance before an application is filed woul d be
viewed nore favorably if the business activities increase
thereafter than where they cease. There was very little to show
any commercial activity onthe [T &M site. * * * Appellant's
rental business, such as it was, was conducted fromhis hone.
Wiile it is not necessary for appellant to showthat all
functions of his business were carried on at the site, he nust
show a bona fide commercial enterprise fromwhi ch he reasonabl y
hopes to derive a profit. * * * Appellant's proof did not support
the statements in his applications. The applicant nust show
actual business use to support either a headquarters site or a [T
&M site. A nost appellant has shown only preparation for a
prospecti ve busi ness whi ch has never naterialized. This is not
sufficient.

Lhited Sates v. Jack Zenmy Boyd, Jr., supra at 330-31 (citations omtted).

BLM argues that our hol ding in Boyd necessitates a reversal of
Judge Sneitzer's decision because Boyd clearly states that: (1) $843 of
incone is not sufficient to justify occupation of a headquarters site,
(2) business |icenses nust be shown to be current to the year the
applicationis filed, and (3) lack of a show ng of incone fromthe busi ness
at
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the tine the application to purchase is filed indicates that a clai nant

is not engaged in an ongoi hg concern. V& cannot, however, square this
readi ng of Boyd with nany of our other decisions which affirmthe

| anguage we quoted fromBeaird and Janes E Alen, supra: "V¢ do not nean
toinply that a nodest operation or even an unprofitabl e one woul d
necessarily fail to qualify under the [T &M site law That |aw does not
require the existence of a full-blown enterprise before a patent can
issue.” Indeed, as Pearson argues, the "Headquarters Ste Infornation
Panphl et” (Ex. G published by BLM does not provide i nhcone gui del i nes
inorder toqualify for a headquarters site. (Tr. 50.) BLMhas never
enacted regul ations so restricting the T & MSte Act.

Fromour reviewof the nore than several cases addressi ng headquarters
sites that have cone before the Board, it is apparent that nmany applicants
have brought little or no evidence of a "bona fide cormercial enterprise”
fromwhi ch they "reasonably hope to derive a profit.” |In this case, Judge
Snei tzer found that Pearson had established both el enents. Qur revi ew of
the record indicates that the evidence in this case is qualitatively
different fromthat presented in many of the other cases. In this case,
Pear son establ i shed that she was actively narketing her products and
devel oping skills related to howto price the product. She had built a
network of buyers who were interested in her jewelry. 1n 1990, the profit
fromher jewel ry business, although snall, amounted to about 15 percent of
her taxabl e incone. Her headquarters site is near |ocal narkets (Tr. 54),
al though she has not restricted herself to them using summers to sell on
the road. (Tr. 31.)

VW do not find BLMs assertions in the SCRthat "[t]here is no
evi dence Ms. Pearson was engaged i n any busi ness invol ving the headquarters
site past 1990," (SCRat 8) to be accurate; nor do we find BLMs assertions
inthe SR (at 7) regarding the cost of the cabin or the | ack of busi ness
licenses to be consistent wth the evidence. Pearson averred in her
appl i cation to purchase that the cabin "cost $2000;" that evi dence was not
contradicted. Mers testified that he built the cabin wth "three or four
ot her peopl e, " in exchange for use of the cabin for his guests when Pearson
was not using it. (Tr. 30.) Pearson testified that she had a busi ness
license for 1992, but she had failed to bring it wth her to the hearing.
(Tr. 54-55.) Judge Swneitzer found that she had busi ness |icenses from
1989 through 1991; this finding i s supported by Exhibit 4. (Decision
at 3.) Pearson produced statenents frombuyers indicating that the
j ewel ry busi ness was an ongoi ng concern. (Tr. 45.)

Wien Judge Sheitzer asked Pearson to speak on her own behal f, she
stated, inter alia,

| worked really hard on this bead thing. | have done a | ot of

- -soldalot. It doesn't take nmuch storage to keep beads or
porcupine quills or even ny leather that | use. As far as the
anount being in ny cabin, I wll not |eave ny val uabl e ones there
and | wll not |eave ny | eather there because of the shrews and
stuff.
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| have gone out nany, many tines and | still do. | don't
know what else to say. | gave it ny all.

(Tr. 48.)

Judge Sweitzer found Pearson to be a sincere and credi bl e wtness.
The Board will ordinarily not disturb a Judge's findings of credibility
where they are supported by substantial evidence. Lhited Sates v. Derdre
Hggins, 134 1BLA 307, 316 (1996); Bureau of Land Managenent v. Carlo,
133 IBLA 206 (1995). The Judge found that Pearson overcane the prinma facie
proof presented by the BLMrealty specialist. V¢ uphold Judge Sneitzer's
finding that Pearson denonstrated that she had a productive enterprise
during the statutory life of the claam Ve find that the totality of
the facts and circunstances denonstrated in the record supports Judge
Shei tzer' s decision that Pearson presented adequat e evi dence to show t hat
she in good faith had a "reasonabl e hope" of establishing a "bona fide
commercial enterprise” during the statutory life of her claim W find
Boyd to be i napposite because, unlike Pearson, the total factual context
before the Judge in that case did not generate evidence of a "bona fide
commercial enterprise.”

Accordingly, pursuant to the authority granted to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R ' 4.1, the decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge
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